
CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD FEB -92004

NOTICE OF FILING

STATE OF ILLINOIS
Pollution Control Board

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601

DeborahWilliams
AssistantCounsel
Division ofLegal Counsel
Illinois EnvironmentalProtection

Agency
1021 N. GrandAvenueEast
Springfield, IL 62794-9276

BradleyP.Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

PLEASE TAKE NOTICE thatonMonday, February 9,2004,wefiled theattached’
MOTION TO FILE REPLY INSTANTER with theIllinois PollutionControlBoard,acopy
ofwhich is herewithserveduponyou.

Respectfullysubmitted,

NOVEON, iNC.

RichardJ.Kissel
MarkLatham
SheilaH. Deely
GARDNERCARTON & DOUGLAS LLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606

By:
Oneof Its Attorneys

IN THE MATTER OF: )
)

?etitionofNoveon,Inc. )
)
)

fDr anAdjustedStandardfrom )
35111.Adm. Code304.122 )

AS 02-5

THIS FILING IS SUBMITTED ON RECYCLED PAPER



CLERK’S OFFIC1~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD FEB -92004STATE OF ILLINOIg

IN THE MATTER OF: ) Pollution Control Bc,ard
)

PetitionofNoveon,Inc. )
) AS 02-5
)

for anAdjustedStandardfrom )
35 111. Adm. Code304.122 )

MOTION TO FILE REPLY INSTANTER

Noveon,Inc. movesto file areply onits motion to incorporatethetranscriptfrom

Noveon,Inc. v. Illinois EnvironmentalProtectionAgency,PCB91-17(NPDESPermitAppeal),

intothe recordforNoveon’spendingadjustedstandardproceeding.In supportthereof,Noveon

statesasfollows:

1. NoveonbelievesthatIllinois EPA’s citation of35 Il. Adm. Code101.406is

misleadingandconfusing,asthisrule doesnot applyto orproperlydescribewhatNoveonseeks

in its motionto incorporatetestimonyfrom PCB91-17into thisproceeding.Noveonwould like

anopportunityto addresstherule citedby Illinois andtheruleNoveonbelievesis properly

appliedto its motion.

2. Noveonalsowantsanopportunityto addresstheotherargumentsandclaimed L
prejudiceto Illinois EPA from incorporationofthetranscript.

WHEREFORE,Noveon,Inc. movestheBoardto acceptits Replyon themotionto

incorporatethetranscriptfrom its NPDESPermitAppeal,PCB91-17,into this proceedingas

partoftherecord.



Respectfullysubmitted,
NOVEON, INC.

‘By: ~

RichardJ.Kissel
Mark Latham
SheilaH. Deely
GARDNERCARTON & DOUGLAS LLP
191 N. Wacker- Suite3700
Chicago,IL 60606

CHO2/22292382.1
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARI)~EB-92004

[N THE MATTER OF: ) STATE OF ILUNOIS
) Pollution Control Board

PetitionofNoveon,Inc. )
) AS 02-5
)

for anAdjustedStandardfrom )
35111.Adm. Code304.122 )

REPLY ON MOTION TO INCORPORATETRANSCRIPTFROM PCB 91-17

Noveon,Inc., submitsthis replyon its motionto incorporatethetranscriptfrom Noveon,

Inc. v. Illinois EnvironmentalProtectionAgency,PCB91-17(NPDESPermitAppeal),into the

recordforNoveon’spendingadjustedstandardproceeding.

1. Noveonbelievesthattherule citedby Illinois EPA(35 II. Adm. Code101.406)

concerningconsolidationofcasesis inapplicableto this case,whereNoveondoesnot seeka

consolidationbutonly incorporationofauthenticated,credibleandrelevanttestimonyinto the

adjustedstandardproceeding.Therewill still beaseparatehearingoneachproceeding,and

likely separatebriefswherethe evidencecanbeevaluatedundertherelevantburdenofproof. In

any case,Section101.306(b)allowsthe Boardto evaluateincorporatedtestimonywith

considerationoftheburdenofproof.

2. As fortheburdenofproof,Noveonbelievesthattheburdenis more-stringentin

anNPDESPermitAppealthantheadjustedstandardproceedingin whichNoveonwants

testimonyincorporated,sonoprejudicecanbeclaimedby incorporationoftestimonyfrom a

proceedingsubjectto amorerigorousburdenofproofinto onewith a lessrigorousburdenof

proof. Therulesofevidencegoverningtheseproceedingsarein anycasethesame,soa

differingruling to an objectionto evidencewould behighlyunlikely to resultin this caseand

ratherquestionableif it did.



3. As forthetimelinessofthemotion,Illinois EPAhashadthetranscriptfrom the

permitappealfor overtenyearsin aproceedingclearlyinextricably intertwinedwith the

adjustedstandardproceeding.Illinois EPA alsohadanopportunityto deposeKenWillings, the

onlyprior witnesswho wasnot employedby Illinois EPA, in discoveryin thiscase,although

Illinois EPA did notdo so. In anycase,asstatedin themotion, Mr. Willings hasagreedto be

presentandavailableforcross-examinationif necessaryattheAdjustedStandardhearing.As

for theotherwitnesses,theycontinueto be employedby Illinois EPA.

WHEREFORE,Noveon,Inc. movestheBoardto incorporatethetranscriptfrom its

NPDESPermitAppeal,PCB91-17,into thisproceedingaspartoftherecord.

Respectfullysubmitted,
NOVEON, INC.

By: _________

OneofIts Attor~e~~s
RichardJ.Kissel
MarkLatham
ShcilaH. Deely
GARDNERCARTON & DOUGLASLLP
191 N. Wacker- Suite3700
Chicago,IL 60606

CH02122292376.1



CERTIFICATE OF SERVICE

Theundersignedcertifiesthat acopyoftheforegoingNoticeof Filing andMOTION TO FILE

REPLY INSTANTER wasfiled byhanddeliverywith theClerkoftheIllinois Pollution

ControlBoardandserveduponthepartiesto whom saidNoticeis directedby

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601
(personaldelivery)

DeborahWilliams
AssistantCounsel
Division ofLegalCounsel
Illinois EnvironmentalProtection

Agency
1021N. GrandAvenueEast
Springfield, IL 62794-9276
(first classmail and electronic
delivery)

BradleyP. Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601
(facsimile)

onMonday,February9, 2004.

CHO2/22292364.1


